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OPINION

STAPLETON, Circuit Judge:
l.

Thisisan gpped from aDidtrict Court order dismissng Plantiffs complaint
with pregjudice under Rule 12(b)(6) of the Federd Rules of Civil Procedure. Appdlants are
former stockholders of Coram Hedlthcare Corporation (“Coram”), who, in this class
action, raise clams (1) for materia misstatements or omissions under 810(b) of the
Securities Exchange Act of 1934 and under Rule 10b promulgated thereunder, (2) for
control person liability under 820(a), (3) for breach of fiduciary duties owed directly to
Appdlants, and (4) for other common law torts. The Defendants/Appellees are Stephen
Feinberg (“Feinberg”), Danid Crowley (“Crowley”), and Cerebus Partners, L.P. (“ Cerebus’
and, collectively, “Appdlees’).

Coram is apublic corporation, formerly traded on the New Y ork Stock
Exchange and currently on NASDAQ), that provides medica infusion products to patientsin
their homes. Such products include, for example, anti-infective, chemotherapy and
hemophiliatreatments. Since these are medica products, Coram is required to comply
with“Stark 11,” afederd law that places certain restrictions on the equity structure of

companies that provide medicd services, the company must maintain shareholders equity
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of, a leat, $75 million if it is publicly traded.*

Coram was a company with significant debts, totaling $250 million, owed to
anumber of creditors (the “Noteholders’), including Appellee Cerebus. Appeleesare
aleged to have conspired to use the requirements of Stark 11 to send Coram into
bankruptcy, so that it would emerge from the Bankruptcy proceedings as a private
corporation owned by the Noteholders. 1n 1999, according to Appellants dlegations,
Feinberg, who was the CEO of Cerebus, as well asa member of Coram’s Board of
Directors, induced the board to hire Crowley as a consultant to oversee the then CEO of
Coram, Richard Smith. Apparently, Smith was unhgppy with this arrangement and resigned
soon theresfter. Feinberg then arranged for the eection of Crowley as CEO of Coramin
November of 1999. Neither Feinberg nor Crowley informed the board that Crowley had
been an employee of Cerebus, or that Crowley was under contract with Cerebus to obey
Feinberg’ singtructions as to the direction of Coram. Crowley was to receive subgtantia
compensation for his cooperation.

Appdlants dlege that Crowley became aware, soon after hisingtalation as

CEOQ, of Coram'’s need ether to arrive at $75 million in equity or to go private in order to

'Stark |1 literally provides that medical companies cannot treat patients who are referrals
from physicians who are dso stockholders of that company. Thereis an exception for
public companies whose shareholders' equity exceeds $75 million. Practicaly, sncea
company hasllittle ability to regulate who might buy their sock in the open market, and
consequently cannot determine which of its referras might come from physcian-
stockholders, medica companies must either be publicly traded and have shareholders
equity above the $75 million floor or be privately owned.
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assure compliance with Stark 11. Crowley found out that Coram would not qualify for the
equity exception under Stark 11 as of the end of 2000. Therefore, measures needed to be
taken to ded with the dtuation. Crowley, putatively at Feinberg’ s direction, then changed
the business plan. Ingstead of trying to expand the business of the company, as his
predecessor had done, he began to sall off some of Coram’s subsidiary businesses.
Appdlants dlege that some of these sdleswere at far below their market vaue, al with the
purpose of raising cash income in the short term in order to service the debt obligations of
Coram. These sdes and the generd dteration of the course of business of Coram were
alegedly part and parcd of Defendants master plan to send Coram into bankruptcy so that
it could reemerge from Chapter 11 proceedings as a private corporation.

On August 8, 2000, Coram issued a statement to the pressregarding its
intention to file for Chapter 11 protection with the objective of emerging in such adate as
to assure compliance with Stark 1. In the statement, they revealed that the emergence from
bankruptcy would terminate the current shareholders interest in Coram and that no
recovery would be available for those shareholders. On September 13, 2000, another
datement wasissued. This statement included the quotation from Crowley that
“[i]ndependent financia advisors advised us that there were no viable options for new
financing and that the vaue of the Company islessthan the value of thedebt . . . "
Appdlants allege that they sold their stock as aresult of these statements.

.

Rule 10b-5, promulgated pursuant to 15 U.S.C. § 78(b), commonly known as
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810(b) of the Securities Exchange Act of 1934, makesit unlawful for any person “[tjo make
any untrue statement of amaterid fact or to omit to state ameateria fact necessary in order
to make the statements made, in the light of the circumstances in which they were made,

not mideading . . . in connection with the purchase or sde of any security.” 17 CF.R.
§240.10b-5(b). “To gate avdid clam under Rule 10b-5, a plaintiff must show that the
defendant (1) made amisstatement or an omisson of amateria fact (2) with scienter (3) in
connection with the purchase or the sde of a security (4) upon which plaintiff reasonably
relied and (5) that the plaintiff’ s reliance was the proximate cause of hisor her injury.”
Semerenko v. Cendant Corp., 223 F.3d 165, 174 (3d Cir. 2000); See Weiner v. Quaker
Oats Co., 129 F.3d 310, 315 (3d Cir. 1997).

Appdlants alege that Crowley had a contract with Cerebus and Feinberg in
violation of hisfiduciary dutiesto Coram. Thefailure to reved that contract and the breach
of fiduciary duty is, gppellants argue, actionable under Rule 10b-5. Generdly, an omisson
does not, however, by itsdf, violate Rule 10b-5. There must be an affirmative
misstatement that is rendered mideading by the aleged omisson. Allowing the Appellants
to recover based merely on the failure to disclose the underlying breach of fiduciary duties
would dlow recovery for clams relaed to virtudly any mismanagement of the company,
which are properly left to state law control. Aswe hdd in Craftmatic Sec. Litig. v.

Kraftsow, 890 F.2d 628, 638-39 (3d Cir. 1989), “we must be dert to ensure that the
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purpose of Santa Fe? is not undermined by artful legd draftsmanship; daims essentialy
grounded on corporate mismanagement are not cognizable under federd law.” Id.
(quotations omitted). Thus, the issue becomes whether there was anything in the
gatements of August 8 and September 13 that was rendered mideading by the aleged
omissons. We agree with the Didtrict Court that there was not.

In their brief before us, the Appd lants claim that the two press rel eases,
because of the aleged omissions, conveyed a number of mismpressions. Specificaly,
they argue that the press releases “ created the impression that Coram (1) has an urgent need
to bring itsdf into compliance with the equity requirements of “ Stark [1” by December 31,
2000; (2) could only do so by restructuring itsdf as a private corporation; and (3) would
therefore be a private corporation by December 31, 2000.” Ap. Brief at 39 (emphasisin
origind). Appdlants argument fails because these dleged mismpressions have not been
shown to be false or mideading.

Appdlants cannot chdlenge the truth of (1) above, with or without the
aleged omissons; the parties disagree about the possible solutions to the Stark |1 problem
and the reasonsfor it, but not its existence. The truth of (3) aboveis likewise undisputed if

one accepts the truth of the second statement. Thus, our inquiry must focus on whether the

2In Santa Fe Industries, Inc. v. Green, 430 U.S. 462, 479 (1977), the Court held that
Congress did not intend 8 10(b) to regulate "transactions which congtitute no more than
interna corporate mismanagement.” More directly, a breach of fiduciary duty without a
materid misrepresentation, omission, or deception, violates neither the statute or the rule.
Id. at 476.



gatement/impresson that Coram could only remain in compliance with Stark 11 if it
restructured itself as a private corporation is mideading in light of the dleged omissons.

The impression at issue, that Coram had no options available to it, other than
bankruptcy, for Stark 11 compliance, isnot mideading. The only dternative option
identified by Appdlantsis a debt-equity exchange like the one that eventudly occurred
after the bankruptcy plan was rejected by the bankruptcy court. However, debt-equity
exchanges could take place only at the option of the Noteholders.

The only way in which Appdlants might argue that thisimpresson is
mideading, and they do, istha the knowledge of the breach of fiduciary duty would have
led them to doubt the statements and to question whether the actions described werein the
best interests of the company. However, thisis the dlegation and clam of every victim of
afiduciary breach; dlowing such aclam under 10b-5 would be tantamount to dlowing
“artful legd draftsmanship” to undermine the purposes of Santa Fe. Craftmatic, 890 F.2d
at 638-39. "When the incrementd vaue of disclosureis solely to place potentid investors
on notice that management is culpable of a breach of faith or incompetence, the failure to
disclose does not violate the securitieslaws™ Werner v. Werner, 267 F.3d 288, 299 (3rd

Cir. 2001) (quoting Craftmatic, 890 F.2d at 640).

I1.
The purpose of the 8 20(a) clam isto impose liahility on Feinberg and

Cerebus, who are not aleged to have been directly respongble for the putetive



misstatements or omissions. The existence of a Rule 10b-5 claim, however, is an essentia
element of the 8 20(a) clam. Since we find that Appdlants have not dleged aviable dam
under Rule 10b-5, they have, likewise, falled to alege aclam under § 20(a).

V.

Appdlants attempt to assert a claim for breach of fiduciary duty in adirect,
rather than aderivative, suit. They make this attempt in order to gain sanding to sue; as
former shareholders, they cannot maintain a derivative suit. They face an uphill battle
againg amountain of caselaw. Since Coram isaDédaware corporation, Delaware law
applies to matters of corporate governance. See Boyer v. Travelers Protective Ass'n, 75
F.2d 440, 441 (3d Cir. 1934).

“To determine whether acomplaint States a derivative or an individua cause
of action, we must look to the nature of the wrongs dleged in the body of the complaint,
not to the plaintiff’ s desgnation or stated intention.” Lipton v. News Int’|, PLC, 514 A.2d
1075, 1078 (Ddl. 1986) (citing Elster v. American Airlines, Inc., 100 A.2d 219, 223 (Ddl.
Ch. 1953), and Moran v. Household Int’l, Inc., 490 A.2d 1059, 1069-70 (Del. Ch. 1985)).
“Delaware courts have long recognized that actions charging ‘ mismanagement which
depress the vaue of the stock alege awrong to the corporation; i.e., the shareholders
collectively, to be enforced by a derivative action.”” Lewisv. Spencer, 577 A.2d 753, 1990
Dd. Lexis 154, *5 (Dd. 1990) (quoting Kramer v. Western Pacific Industries, Inc., 546
A.2d 348, 353 (Ddl. 1988)). “A clam of mismanagement resulting in corporate waste, if

proven, represents a direct wrong to the corporation that is indirectly experienced by dl



shareholders. Any devauation of stock is shared collectively by dl the shareholders, rather
than independently by the plaintiff or any other individud shareholder.” Kramer, 546 A.2d
a 353. “[A] plantiff dlegesaspedid injury and may maintain an individua action [only] if
he complains of an injury digtinct from that suffered by other shareholders or awrong
involving one of his contractud rights as ashareholder.” Lipton, 514 A.2d at 1078.

Appdlants argue, firs, that Parnes v. Bally Entertainment Corp., 722 A.2d
1243 (Dd. 1999), has substantialy overruled Kramer and appliesto the factsin this case.
In Parnes, a shareholder brought a suit, dismissed by the Chancery Court as derivative, but
upheld by the Supreme Court as direct. However, asthe Digrict Court found, the holding
of Parnes seemslimited to merger Stuations. The Parnes Court said, “[i]n order to Sate a
direct clam with respect to a merger, a sockholder must chalenge the validity of the
merger itsdf, usudly by charging the directors with breaches of fiduciary duty resulting in
unfair deding and/or unfar price” Id. at 1245.

Furthermore, it is clear that Parnes did not overrule Kramer. The court, in
Par nes, acknowledged the rule set forth in Kramer; it Smply disinguished it. 1d. The
court stated that they were dlowing a clam based on the vaidity of the merger, not on the
price received. Furthermore, subsequent to Parnes, Delaware courts have aluded to the
standard set out by both cases. See Bradley v. First Interstate Bancorp, 748 A.2d 913,
913 (Dd. 2000) (“[T]he Court concludes thet, in ruling that Plaintiff Below-Appdlant had
pleaded derivative claims, the Court of Chancery correctly gpplied the standards announced

by thisCourt in Kramer . . . and Parnes. . ..”). The case before us does not involve a



merger Stuation and, therefore, is distinguishable from the exception to Kramer set forth
inParnes. Asaresult, Appdlants are required to dlege ainjury specid to them in their
individua capacities,

Appdlants cite other cases in support of their podition that these
circumstances alow the maintenance of adirect suit. The thread common to these casesis
the merger or other forcible dteration in the status of the shareholder. Thereisno such
occurrence here; Appdlants chose to sl their shares. Thisdidtinction is fundamentd.
Sincethey choseto sl ther shares, Appdlants alegations of injury center, asthey mug,
around the price a which they sold those shares. Since “[a]ny devauation of stock is shared
collectively by dl the shareholders, rather than independently by the plaintiff or any other
individud shareholder,” Kramer, 546 A.2d at 353, thisinjury will not suffice to maintain a
direct suit.

Almog as an afterthought, Appd lants argue that there was individua, and,
therefore, special, harm to those shareholders who sold their shares, because only those
who sold lost the right to sue. However, shareholders who sdll their shares dways forfeit
the right to sue in derivative cdlams. If we wereto dlow adirect clam because
shareholders sold their shares and, thus, lost their right to sue, the dbeit thin line between
direct and derivative clams would disappear entirely; any time that a shareholder sold stock
and, theresfter, became aware of abreach of afiduciary duty, she could clam adirect injury
and maintain aclam for breach of fiduciary duty. Because so holding would obviate the

distinction between direct and derivative suits, we cannot so hold.
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Appdlants have dleged no specid injury and their suit is, therefore,
derivative in nature. Since they are no longer shareholders, they lack standing to assert
suchadam.

V.

Appdlants argue that the Digtrict Court improperly dismissed their common
law clamsfor fraud and deceit. However, they do not discuss the el ements of those
clams, nor do they present any argument or citations supporting their clams. Appellants
“brief is devoid of argument with respect to” the Common Law clams and, therefore, those
clams should be deemed waived. Suracev. Caterpillar, Inc., 111 F.3d 1039, 1047 n. 8
(3d Cir. 1997).

VI.

We affirm the digtrict court’s order dismissng the complaint for falure to
date a clam under Rule 12(b)(6).

TO THE CLERK:

Pease file the foregoing not precedentid opinion.

/9 Wdter K. Stapleton

Circuit Judge
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